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SECTION 304 SEOUE~CING
I

I

The Fond du Lac Res~urce Management Division may not consider or approve a
Wetland Activity Permit unless and until Resource Management staff have determined that
the applicant has demonstrated that the activity impacting a wetland has complied with all of
the following principles in descending order ofpriority:

a. Applicants have avoided direct impacts to wetlands by conducting an alternatives
analysis and by limiting the degree or magnitude of the activity and its
implementation; avoidance is required when it has been determined that Federal-,
State-, or Tribal-listed endangered or threatened species, or cultural resources are
applicable to an impact site or a mitigation site; based upon information provided by
the applicant Resource Management will determine if the proposed activity is wetland
dependent; an activity is wetland dependent if wetland features, functions, or values
are essential to fulfill tile basic purpose of the activity; a wetland present at the site of
the proposed activity d~es not make that activity wetland dependent; an activity that
has been determined tq be wetland dependent is not exempted, but still requires an
alternatives analysis t<> determine the least impacting location for the proposed
activity;

b. Applicants have minimized unavoidable impacts to the wetland by limiting the degree
or magnitude of the wetland activity and its implementation; the applicant shall
demonstrate to Resource Management that the proposed activity will minimize
impacts to wetlands; in reviewing the sufficiency of the applicant's efforts to
minimize wetland impacts, the Office of Water Protection will consider the
following:

1. The spatial requirements of the proposed activity;
2. The location of existing structural or natural features that may dictate the

placement or configuration ofthe proposed activity;
3. The purpose of the proposed activity and how the purpose relates to

placement, configuration, or density;
4. The sensitivity of the site design to the natural features of the site, including

topography, hydrology, and existing vegetation;
5. The values, functions, and spatial distribution of the wetlands on the site;
6. Individual and cumulative impacts to the wetland and adjacent water

resources; and .
7. The applicant's efforts to modify the size, scope, configuration, or density of

the proposed activity, remove or accommodate site constraints including
zoning, infrastructure, access, or natural features, confine impacts to the fringe
or periphery of the wetland, and otherwise minimize impacts to wetlands.

c. Applicants replace unavoidable losses to wetlands through Compensatory Wetland
Mitigation by restoration, creation, or banking, or by a combination of restoration,
creation, banking, preservation, buffers, or enhancement; this Compensatory Wetland
Mitigation must replace the lost functions and values of the wetland in equal or
greater capacity.
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SECTION 305 WETLAND ACTIVITY PERMIT CATEGORIES

To facilitate the processing of Wetland Activity Permits, particularly in regards to
activities that will impact a minimal amount of wetlands, three (3) categories of Wetland
Activity Permits will be available, provided the proposed activity meets the guidelines for the
category desired as follows:

a. The General Wetland Activity Permit (G-WAP) may authorize the maintenance of
existing structures and fills that impact not more than 0.33 acres of wetlands, except
wetlands within 300 feet of a wild rice lake or wetland as defined in the Fond du Lac
Water Quality Standards; maintenance activities that do not meet these conditions are
eligible for evaluation under the Letter ofPermission Wetland Activity Permit.

b. The Letter of Permission Wetland Activity Permit (LOP-WAP) may authorize
activities that impact less than two (2) acres of wetlands for a single and complete
project, provided the activity is conducted in compliance with all permit conditions
and utilizes best management practices.

c. The Standard Wetland Activity Permit (S-WAP) may authorize activities that impact
two (2) acres or more of wetlands for a single and complete project, provided the
project is conducted in compliance with all permit conditions and utilizes best
management practices.

SECTION 306 WETLAND ACTIVITY PERMIT GENERAL CONDITIONS

The following General Conditions shall apply to all Wetland Activity Permits:

a. Permits issued will be valid for a period of two (2) years from the date of issue; if
additional time is necessary for the completion of the authorized activity, the
applicant can request an extension, in writing, from Resource Management at least 30
days before a General Wetland Activity Permit or Letter of Permission Wetland
Activity Permit expires, or 90 days before a Standard Wetland Activity Permit
expIres.

b. The authorized activity must be maintained in good condition and in conformance
with the terms and conditions of the permit; the applicant will not be relived of this
requirement if said applicant abandons the permitted activity, although the applicant
can make a good faith transfer to a third party, provided such transfer is in compliance
with General Condition d. of this Section; should the applicant wish to cease to
maintain the authorized activity or should the applicant desire to abandon it without a
good faith transfer, the applicant must obtain a modification of the issued permit from
Resource Management, which may require restoration of the area.

c. If any previously unknown historic or archeological remains are encountered while
accomplishing the activity authorized by the permit, the applicant must stop all
activity and notify Resource Management immediately; Resource Management will
then initiate FederalffriballState coordination required to determine if the remains
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warrant a recovery effort or if the site is eligible for listing in the National Register of
Historic Places.

d. If the applicant or landowner chooses to sell the property associated with the
authorized pennit, the applicant must submit an Application for Wetland Activity
Pennit Transfer, complete with the signature of the new owner, to Resource
Management to validate the transfer ofresponsibility for the authorized pennit.

e. A Clean Water Act Section 401 Tribal Water Quality Certification from Resource
Management is required for Wetland Activity Pennits.

f. The applicant must allow representatives from Resource Management and other
applicable agencies such as the Environmental Protection Agency (EPA), United
States Anny Corps of Engineers (USACE), Minnesota Board of Water and Soil
Resources (BWSR), St. Louis County, Carlton County, City of Cloquet, and Carlton
and South St. Louis Soil and Water Conservation Districts (SWCD) to inspect the
authorized activity at any time deemed necessary to ensure that the activity is being or
has been accomplished in accordance with the tenns and conditions ofthe pennit.

g. The applicant must comply with all Special Conditions that may also be imposed on
the issued pennit to address specific situations, projects, activities, or sites that may
require specific conditions to ensure the authorized activity confonns with the
protection and management intent of this Ordinance.

SECTION 307 APPLICATION FOR A WETLAND ACTIVITY PERMIT

Application for a Wetland Activity Pennit must be submitted to the Fond du L:ac
Resource Management Division, Office of Water Protection. Applicant can either submit a
signed copy of the Application for Department of Anny Pennit (USACE Engineering Fonn
4345) or the Minnesota Local/State/Federal Application Fonns for Water/Wetland Projects
(BWSR Fonn NA-026620-03B) Part 1. Either of these applications can be obtain from the
Office of Water Protection. Copies of all other documentation listed on either the fonns or
instructions must also be submitted. In addition to the application fonn and other
documentation, the applicant must also include the following documents:

a. A Wetland Delineation Report for activities requiring a Standard Wetland Activity
Pennit; activities eligible for a General Wetland Activity Pennit or Letter of
Pennission Wetland Activity Permit may also require a Wetland Delineation Report if
requested by Resource Management; wetland delineations must be perfonned
utilizing the United States Anny Corps of Engineers Wetland Delineation Manual
(USACE Technical Publication Y87), or equivalent as developed by the USACE;

b. A recent aerial photograph or accurate map showing the location and extent of the
proposed wetland activity;

c. A description of the alternatives analysis and sequencing as described in Section 304
(Sequencing) of this Ordinance.
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d.

e.

A Compensatory Wetl~d Mitigation Plan as described in Section 310 (Compensatory
Wetland Mitigation) o~this Ordinance.

Additional documentation as requested on an individual basis by Resource
Management.

SECTION 308
PROCESSING

WETLAND ACTIVITY PERMIT APPLICATION

Upon the receipt of the application the following process shall be conducted:

a. Administrative Review: The Fond du Lac Resource Management Division, Office of
Water Protection shall review the application for completeness and accuracy. An
application will only be considered complete if (1) all applicable information has been
provided in a legible manner on the application forms; (2) copies of all additional
documentation listed on the applications or instructions have been submitted; (3) all
documentation as listed in Section 307 (Application for a Wetland Activity
Permit)(a)-(e) have been submitted; and (4) the Wetland Delineation, if required or
requested, has been field verified by Resource Management staff. If the application is
deemed to be incomplete and/or inaccurate, it will be returned to the applicant or the
additional information will be requested from the applicant; this Administrative
Review will occur within ten (10) days of the receipt of the application. If the
application is deemed to be complete and accurate, the request for a Wetland Activity
Permit shall be issued in a Public Notice for a 30-day comment period for General
Wetland Activity Permits and Letter of Permission Wetland Activity Permits, and a
60-day comment period for Standard Wetland Activity Permits. Public Notices will
be sent to all who request to be on the Public Notice List; contact the Office of Water
Protection to be listed. All comments received by the OWP will be sent to the
applicant for a satisfactory response. A Public Meeting may be required for Standard
Wetland Activity Permit applications if one of the following criteria is met:

1. Any member of the Fond du Lac Reservation Business Committee requests
such a meeting.

2. Resource Management deems the activity to be of such a scope or impact as to
warrant extra public comment.

3. A petition signed by at least 15 residents of the Reservation requesting such a
meeting.

If a Public Meeting is scheduled, a second Public Notice announcing the Public
Meeting will be sent to all who received the original Public Notice of the application.
In addition, notice of the Public Meeting will be published in a local newspaper and
posted at each of the Fond du Lac Community Centers. The Public Meeting will be
held in the Fond du Lac Community Center located closest to the site of the proposed
activity no less than 15 days after the Public Notice is printed in the local newspaper.
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b. Technical Review: During the 30-day or 60-day comment period, the Office of Water
Protection will conduct a technical review to evaluate whether the proposed activity is
in compliance with applicable federal regulations, the Fond du Lac Water Quality
Standards, and the evaluation criteria as described in Section 304 (Sequencing). This
review and evaluation includes the Compensatory Wetland Mitigation Plan. In
addition, the OWP will consult with the U.S. Fish & Wildlife Service regarding
applicable provisions of the Endangered Species Act, and consult with both the Fond
du Lac Cultural Resources Office and the State Historical Preservation Office (SHPO)
regarding cultural and historical property impacts.

c. Recommendation and Decision: After both the Technical Review and the 30-dayor
60-day comment period and response(s) have been completed, the Office of Water
Protection will make a recommendation to the Director of the Resource Management
Division regarding the permit request. The Director will then issue one of three (3)
possible decisions: (1) Grant the Permit with General Conditions; (2) Grant the
Permit with General and Special Conditions; or (3) Deny the Permit. Once the
Director has made a decision, the applicant will be issued a paper copy of the permit
complete with the conditions. The decision shall be issued within 60 days from when
the application is deemed complete and accurate for a General Wetland Activity
Permit or Letter of Permission Wetland Activity Permit and within 120 days for a
Standard Wetland Activity Permit. The period of time the applicant takes to respond
satisfactorily to Public Notice comments or for any additional information requested
by Resource Management, including modification to the applicant's Compensatory
Wetland Mitigation Plan, will not be included in the 60-day and l20-day periods.
Therefore, it is in the applicant's best interest to respond to Resource Management
requests in a timely manner. Any time needed to notice and conduct a Public Meeting
will also not be included. The Director's decision will be made in reliance on the
information provided by the applicant. However, Resource Management may
reevaluate its decision on the permit at any time the circumstances warrant. Such a
reevaluation may result in a determination that it is appropriate to use the
Enforcement procedures as described in Section 401 [Enforcement] of this Ordinance.
Circumstances that could require a reevaluation include, but are not limited to, the
following:

1. Applicant fails to comply with the terms and conditions of the permit;
2. Information provided by the applicant in support of the permit application

proves to have been false, misleading, incomplete, or inaccurate; or
3. Significant new information surfaces that Resource Management did not

consider in reaching its original decision.

SECTION 309 APPEALS OF PERMIT DECISIONS

An applicant may appeal the Director's decision utilizing the following process:

a. A Notice of Appeal is sent to the Office of Water Protection, in writing, by the
applicant within ten (10) days of receiving the permit decision.
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b. Upon receiving a Notice of Appeal from the applicant, the Office of Water Protection
shall present the applicant's file to the Environmental Program Manager for
procedural and technical review.

c. After the Environmental Program Manager's review is complete, the appeal will be
presented to the Fond du Lac Reservation Business Committee (RBC) for the final
decision. The RBC's decision is binding.

SECTION 310 COMPENSATORY WETLAND MITIGATION

Compensatory Wetland Mitigation shall be used to offset wetland losses as a result of
authorized activities. As required in Section 307 (Application for a Wetland Activity Permit),
a Compensatory Wetland Mitigation Plan is required to be submitted by the applicant at the
time of application. Numerous factors will determine the extent and nature of this plan as
follows:

a. Comnensatorv Wetlal~d MitiQation Ratios: A mInImum compensatory wetland
mitigation ratio of 1:1 will be used for all authorized activities on the Reservation.
However, this ratio may increase above this minimum, based on the following factors:

1. Whether the mitigation activity will occur before or concurrent with the
permitted activity;

2. Whether the mitigation activity is located on-site or off-site of the permitted
activity;

3. Whether the mitigation wetland type will be the same wetland type as the
impacted wetland; and

4. Whether the impacted wetland is classified as a Priority Wetland,
Management Wetland or a Restoration Wetland, or the impact is a Violation
as described in Chapter 4 (Enforcement) of this Ordinance.

Resource Management will use the Fond du Lac Compensatory Wetland Mitigation
Ratios found in Table 4 of the Fond du Lac Joint Comprehensive Wetland Protection
and Management Plan, or as amended by Resource Management to reflect necessary
updates to the mitigation ratios used by the St. Paul District of the United States Army
Corps of Engineers.

b. Compensatory Wetland Mitigation Types: Resource Management will accept the
following types of mitigation, although not all of these can be used separately as
explained for each type, ranked in descending order ofpriority:

1. Wetland Restoration: this method of compensatory wetland mitigation is the
preferred method and may be used to satisfy all mitigation requirements.

2. Wetland Creation: this method of compensatory wetland mitigation may be
used to satisfy all mitigation requirements.
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3. Wetland Enhancement: this method of compensatory wetland mitigation may
only be used to satisfy the mitigation requirement above the 1:1 minimum;
wetland restoration and/or creation and/or banking must be used to satisfy the
1:1 minimum; this method may only be used to satisfy less than 50% of the
total mitigation required.

4. Wetland Preservation: this method of compensatory wetland mitigation will
only be accepted if the proposed preservation wetland is under a demonstrable
threat of development, assuming that said development would be authorized
by a Wetland Activity Permit if such an application were to be submitted to
Resource Management. In addition, the proposed preservation wetland must
be performing physical and biological functions, and must be important to the
region. This method may only be used to satisfy the mitigation requirement
above the 1:1 minimum; wetland restoration and/or creation and/or banking
must be used to satisfy the 1:1 minimum; this method may only be used to
satisfy less than 50% of the total mitigation required and will only be given at
an 8: 1 (12.5%) credit.

5. Wetland Buffer: this is not considered to be a method of Compensatory
Wetland Mitigation. However, because wetlands benefit from natural upland
buffers, a 4:1 (25%) credit may be given for upland buffers established and
maintained as part of a Compensatory Wetland Mitigation Plan, but may only
be used to satisfy the mitigation requirement above the 1:1 minimum; this
method may only be used to satisfy less than 50 % of the total mitigation
required.

6. Wetland Banking: this method of compensatory wetland mitigation may be
used to satisfy all mitigation requirements for a General Wetland Activity
Permit or Letter of Permission Wetland Activity Permit. For Standard
Wetland Activity Permits, this method may be used to satisfy all mitigation
requirements, but may only be used if the applicant demonstrates that all on­
Reservation mitigation options have been pursued and rejected. Resource
Management keeps a list ofpotential on-Reservation wetland restoration sites.

c. Compensatory Wetland Mitigation Plan: As stated in Section 307 (Application for a
Wetland Activity Permit), a Compensatory Wetland Mitigation Plan is required at the
time of application. A copy of the Minnesota Local/State/Federal Application Forms
for Water/Wetland Projects (BWSR Form NA-026620-03B) Part II - Replacement
Plan Supplement, plus all additional documentation as listed in the Instructions will
be acceptable. If Part II is not utilized the submitted plan must include the following
information:

1. A description of how the mitigation will be accomplished, including the
type(s) of mitigation and the proposed percentages of each type if a
combination of types is being proposed. The location(s) ofwhere the proposed
mitigation will be cited. Ifbanking is proposed, the name, address and phone
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number of the wetland bank provider, and a description of the wetland types
and types ofwet~and banking credits proposed to be purchased;

2. A description of the wetland restoration, creation, and/or enhancement
construction being proposed, including any buffers. This description shall
include details of how the construction will be implemented, including
method(s) of construction, the size,' type and specifications of any outlet
structures, the elevations of the proposed wetland, the best management
practices to be utilized during and after construction to prevent erosion and
sedimentation, the proposed timetable for implementing the project, and a
vegetation management plan that includes the control of invasive species; and

3. A description of the wetland type(s) using wetland types as described in
Wetland Plants and Plant Communities of Minnesota & Wisconsin intended
to be restored, created, or enhanced as part of the mitigation.

d. Compensatory Wetland Mitigation Monitoring: All Compensatory Wetland
Mitigation performed on the Fond du Lac Reservation must be monitored by the
applicant and/or his/her designated agent for a period of at least five (5) years, to be
determined by the Office of Water Protection and specifically stated in a
Compensatory Wetland Mitigation Monitoring Plan. The Plan will include ecological
performance standards that will be used to assess whether the mitigation is achieving
its objectives. Performance standards should relate to the objectives of the
compensatory mitigation project, so that the project can be objectively evaluated to
determine if it is developing into the desired resource type and providing the expected
functions. Performance standards should be based on attributes that are objective,
verifiable, and can be measured with a reasonable amount of effort. Performance
standards may be based on variables or measures of hydrology or other aquatic
resource characteristics, and/or comparisons to reference aquatic resources of similar
type and landscape position. Performance standards based on measurements of
hydrology should take into consideration the hydrologic variability exhibited by
reference aquatic resources, especially wetlands. Where practicable, performance
standards should take into account the expected stages of the aquatic resource
development process, in order to allow early identification of potential problems and
appropriate adaptive management. This Plan will be developed by the applicant in
consultation with the Office ofWater Protection.
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SECTION 401

CHAPTER 4
ENFORCEMENT

ENFORCEMENT PROCEDURES

The OWP shall seek to achieve voluntary compliance with all applicable sections of
this Ordinance whenever possible. However, in the event that voluntary compliance cannot
be achieved, the procedures set forth below shall be utilized. Tribal Conservation Officers
and other authorized peace officers may issue Cease and Desist Orders, Restoration Orders,
or Compensatory Wetland Mitigation Orders as described below:

a. Cease and Desist Orders (CDO) may be issued when the Office of Water Protection
or the enforcement authority has probable cause that a prohibited wetland activity is
being or has been conducted as defined under Chapter 3 of this Ordinance. The CDO
shall be accompanied by a copy of this Ordinance and shall advise the owner that the
owner may submit a written request for an Exemption Certificate, if eligible, or that
an Application for Wetland Activity Permit, should be made immediately to the
Office of Water Protection, and that whatever drain, excavation, or fill work that has
been conducted may require restoration if the exemption request or application is
denied or reversed on appeal. The enforcement authority issuing a CDO shall
promptly submit copies to the Office of Water Protection. If upon a request for an
Exemption Certificate the determination is made to issue a valid Exemption
Certificate, or a Wetland Activity Permit is issued, the Office of Water Protection
shall request that the enforcement authority rescind the CDO and notify the owner. If
the request for an Exemption Certificate is denied, the owner has the option to submit
an Application for Wetland Activity Permit. If the Application for Wetland Activity
Permit is denied, the CDO will stand and the enforcement authority and owner will be
notified.

b. Restoration Orders (RO) shall be written by the Office of Water Protection with input
from Resource Management staff. The RO shall explain the steps the owner must take
to restore the effected area to as near a natural state as is possible. The RO shall
include a date by which the owner must have all steps of the RO completed. The
owner may request additional time, in writing, from the Office of Water Protection, if
necessary. Restoration Orders shall be issued by the enforcement authority to the
owner when:

1. A request for an Exemption Certificate is denied and the owner fails to submit
an Application for Wetland Activity Permit within 15 days after the denial;

2. An Application for Wetland Activity Permit is denied;

3. A Wetland Activity Permit is issued but it is reversed on appeal;
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4. The owner fails to submit either a request for an Exemption Certificate or a
Application for Wetland Activity Pennit within 21 days after the COO is
issued by the enforcement authority.

c. Compensatory Wetland Mitigation Orders (CWMO) shall be issued by the
enforcement authority when the Office of Water Protection determines that
restoration will not restore all of the lost wetland functions and values from the
activity. In this case, a Restoration Order may still be issued in combination with a
CWMO to restore some wetland loss, while the CWMO replaces the remaining loss.
However, only a CWMO will be issued if the Office of Water Protection determines
that the impacts as a result of the activity are too extensive or damaging to adequately
restore the wetland.

d. The terms and conditions of Restoration Orders and Compensatory Wetland
Mitigation Orders may be appealed, in writing, by the owner to Resource
Management within ten (10) days of their issue. The Director of Resource
Management shall review the appeal request and render a decision within 30 days of
the request. The Director may stay the RO and/or the CWMO until the appeal is
resolved.

e. A violation of an order issued under this Chapter is a misdemeanor and must be
prosecuted either through Tribal Court or by the United States Department of Justice
(DOJ).

CHAPTER 5
AMENDMENT OR REPEAL

Section 501 AMENDMENT OR REPEAL

This Ordinance, and any provision herein, may be amended or repealed by resolution
of the Reservation Business Committee. However, if any part of this Ordinance is repealed, it
shall not affect any other part of this Ordinance in carrying out its intended purpose.

CERTIFICATION

We do hereby certify that the foregoing Ordinance #03/06 was duly presented and ad?,pted by
Resolution #1165/06 by a vote of'i. for, ..D- against, d silent, with a quorum of:i being
pr.sent at a Special Meeting of the Fond du Lac Reservation Business Committee held on"1Ii!t.IS, .z. GO'" on the Fond du Lac Reservation.

~ j. §t«-- ,~, ·
Peter J. Defoe,6ainn~ Ke 'n R. Dupui , Sr., Secretary//Treasurer

laws:2006 03 (060806)
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TABLE 4 - FOND DU LAC ICOMPENSATORY WETLAND MITIGATION
RATIOS

Type of Impact Compensation Type of Compensation
Ratio

Site Location Compensation Process

Priority Wetland nla nla nla 2.5:1.0

In-Advance 1.0:1.0
In-Kind

Not-In-
1.25:1.0

On-Site Advance

In-Advance 1.25:1.0

Management Out-of-Kind Not-In-
Wetland or Advance

1.5:1.0

Restoration
In-Advance 1.25:1.0

Wetland
In-Kind

Not-In-
1.5:1.0

Off-Site Advance

In-Advance 1.5:1.0
Out-of-Kind Not-In-

Advance
1.5:1.0

Violation nla nla nla 3.0:1.0


