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FOIID DU r,Ae ORDTNANCE #13/94, AS A]fEI{DED

CIIARjA,CTER INI/ESTIGATIONS Al{D EUPIJOYMEIIT PROHIBITIONS FOR

EMPIJOYEES OF THE FOIID DU LAC RESERVATION BUSINESS EOMMITTEE

WHOSE POSITIONS IIWOIJVE COI{TACT WITH OR COI{TROIJ OVER CHII,DREN

Section 101 Authoritv

This Ordinance is enacted pursuant to the authority of the
Fond du Lac Reservation Business Committee, as the governing body

of the Fond du Lac Eand of Lake Superior Chippewa, ds such

authority is granted by Art icle VI of the Revised Minnesota

Chippewa Tribe Constitut ion and is reeognized under Section 16 of

the  Ind ian  Reorgan iza t i on  Ac t  o f  l - 934  ,  25  U .S .C .  S  476 ,  and  i n

accordance wi th  i ts  responsib i l i t ies under  the Ind ian Chi ld
protect ion and Fami ly  Vio lence Prevent ion Act  o f  1990,  Publ ic  Law

1 0 1 - 6 3 0 ,  a s  c o d i f i e d  a t  2 5  U . S . C .  S  3 2 0 1  e t  s e q .

Sect ion 102 Purpoee

The purpose of this Ordinance is to assure that the programs
and enterprises of the Fond du l,ac Band are administered and
managed in a manner which is consistent with, and conducive to, the
Reservation Business Committee's commitment to the prevention of
chi ld abuse on the Fond du Lac Reservation, through the
establishment of standards for the character investigation of any
individual who is employed by the Resentation Business Committee or
one of i ts corporate subdivisions in a posit ion which involves
contact with or control over chi ldren, and according to standards
which are at least as str ingent as those required by the United
States under the Indian Child Protection and Family Violence
P r e v e n t i o n  A c t  o f  1 9 9 0 ,  2 5  U . S . C .  S  3 2 0 1  e t  s e q .

SectLon 103 Def in i t ionE

1. xqhild" shall  mean any individual who (a) is not married
and (b)  has not  a t ta ined e ighteen ( l -8)  years of  age.

2. i lChild abusetr shall  include, but is not Limited to

a. Any case in which

(1)  A ch i ld  is  dead or  exhib i ts  ev idence of  sk in
bru ie ing,  b leeding,  malnutr i t ion,  fa i lure to
thrive, burns, fracture of any bone, subdural
hematoma,  sof t  t issue swel l ing,  and



3 .

(2)  Such condi t ion is  not  just i f iab ly  expla ined or
may not be the product of an accidental
occurrence r' and

b.  Any case in  which a ch i ld  has been eubjected to
sexual  assaul t ,  sexual  molestat ion,  sexual
explo i ta t ion,  sexual  contact ,  or  prost i tu t ion.

rchLId neglect r t  shal l  inc lude,  but  is  not ,  L imi ted to ,
negtigent treatment or maltreatment of a chi ld by a
person,  inc lud ing a person responsib le for  the ch i ld 's
welfare, under circumstances which indicate that the
chi ld ,s  heal th  or  wel fare has been harmed or  threatened
thereby.

rrCrit tee agal.nst personsn shalL include, but is not l imited
to, manslaughter, murder, kidnapping, robbery, burglary,
assaul t ,  explo i ta t ion,  or  threats  of  v io lence.
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trFanily violencert shall- mean
of violence, including any
individual, which

a.  Resul ts ,  or  threatens
mental injury, and

any act ,  or  threatened act ,
forceful detention of an

to resuLt, ir i  physical or

was,  Iegal ly  reJated
or

or  was,  res j .d ing.

b. Is committed by an individual" against another
individual

(1) To whom such person is, or
by blood or by marrj.age;

(2)  wi th  whom such person is ,

6 . rrFond du Lac Reeervationtr shall  include al l  l-and within
the boundaries of the Fond du l-,ac Reservation and all
land over which the Reser:vation Business Committee has
regulatory control or which is val idly set apart by the
United States for the use and/or benefit  of the Fond du
Lac Band.

rrlrocal child protective serviceE agencyrt shall mean an
agency of the united states, the Fond du l,ac Band, or the
State of  Minnesota that  has responsib i l i t .y  f  or  ch i ld
protection within the Fond du l,ac Reservation or within
the programs of the Reserwation Business Committee.

rrlrocal law enforceqrent agencytr shall mean an agency of
the United Statee, the Fond du l",,ac Band, or the State of
Minnesota which has responsibi l i ty for the investigation
of an instance of al leged child abuse within the Fond du
IJac Reservation.



rrProstLtutiont shal1 mean engaging or offering to engage
for hire in sexual contact or sexual intercourse.

rrReservation BusineEg Comrlttee" shall mean the government
of the Fond du l-,ac Band of Lake Superi-or Chippewa.

t - 0 .
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rrSexual asgaultrt shall
sexual conduct against
i nces t ,  mo les ta t i on  o r

rrsexual contactI sha]J
nonconsensual- touching
bodi ly  par ts ,  inc lud ing
inner  th igh,  but tocks,

include any act of rronconsensual
another  person,  inc lud ing rape,

sodomy.

include any act of intentional
of  another  person 's  in t imate

the primary genital areas, groi"n,
o r  b reas t .

Sect ion L04 Affected Poeit ions

The Reservation Business Committee shall  compj. le and maintain
a l ist of al l  employment posit ions within the programs of the
Reservation Business Committee or within the enterprises that are
whoIly owned and controlled by the Fond du Lac Band whose duties
and responsibi l i t ies involve regular contact with or control over
children. The Reserwation Business Committee ehaIl update the l ist
o f  a f fected posi t ions aB necessary to  achieve the purposes of  th is
Ordinance.

Sect ion 105 Backqround InveetLqatione

Conduct of XnveEtiqation. For any affected posit ion in
the l ist to be compiled and maintained under Section 104
of this Ordinance, the Division Director or Enterprise
Manager for the affected posit ion shaLl conduct a
background character investigation of any current employee
who is employed in such a posit ion and of any f inal ist
applicant or volunteer for any such affected posit ion
whose offer of employment shaLl be contingent upon
satisfaction of such background check.

Scope of Investiqation. Investigations ehall  involve, at
minimum, inquir ies to every relevant local- chi ld
protective services agency and local law enforcement
agency within the geographical region where the applicant
or  employee hae res ided wi th in  the past  ten (10)  years.
Written documentation of those contactE shall  be made and
mainta ined in  accordance wi th  Sect ion L05 of  th is
Ordinance.



Section 106 Data Manaqement

Upon the completion of each investigation conducted pursuant to
SecLion 105,  t ,he Div is ion Di rector ,  Enterpr ise Manager  or  des ignee
shall  inform the Fond du Lac Executive Director of the results of
the investigation and shall  make the appropriate employment
recommendation. AIl data gathered in the performance of
investigations under this ordinance shal- l- be regarded as private
and shaI l  be mainta ined by the re levant  Div is ion Di rector ,
Enterpr ise Manager  or  des ignee in  a s t r ic t ly  conf ident ia l  manner
consis tent  wi th  the data pr ivacy pol ic ies of  the Reservat ion
Busj -ness Commit tee,  and shal l  be reta ined for  a  per iod of  ten (10)
yea rs .

Section 107 Emplorrrrent ProhibLtlons

1. Prohibitorv Crimes. No employee in, or applicant or
vo lunteer  for ,  an af fected posi t ion as def ined under
Section 104 of this Ordinance shall  be employed or be
permitted to retain employment i f  the background
investigation for that applicant, employee or voLunteer
has revealed that the applicant, employee or volunteer hae
been found guil ty of, or has entered a plea of nolo
contendere or guil ty to, any offense under federal, state
or tr ibal law involving crimes of the folLowing nature:

a .  Fami l y  v io lence ;
b .  ch i l d  abuse ;
c .  Ch i l d  neg lec t ;
d. Sexual assault ,-
e .  Sexual  contact ;
f .  P ros t i t u t i on ;
g. Crimes against persons, including al l  forms of

assault,  murder, manslaughter, robbery, kidnapping,
false imprisonment or abduction;

h. Any gross miedemeanor or felony involving theft,
fraud or misrepresentation within the preceding 5
years;  or

i .  Any drug re la ted of fense wi th in  the preceding S
years .

Omissions or misrepresentations in the employment
application process concealing any of the above crimes
shal- l  similarly be treated as prohibitory under this
sec t i . on .

2.  In  addi t ion to  the caE,egor i .ca l  prohib i t ions l is ted under
subeection L, the Human Resources Department, Division
Dj-rector or Band investigative off ice shall  report to the
Reservation Business Committee in executive session any
information relating to an applicant, employee or



volunteer which may indicate whebher that person's
cr iminal "  record,  reputat ion,  habi ts  or  associat ions
present a threat to the welfare of chi ldren or otherwise
make that  person unsui tab le for  a  ch i ld- re la ted posi t ion.
Upon the receipt of such information, the Reservation
Business Commit tee shal l  dec ide upon the su i tab i l i ty  o f
that applicant, employee or volunteer for employment or
eont inued employment  in  a ehi ld- re la ted posi t ion wi th  the
Fond du Lac Band.

Current Hnploveee, Any current employee whose continued
employment is prohibited under this Section shall  be
immediate ly  d ischarged,  un less the Reservat ion Buslness
Committee has by motion extended that employee's
employment for a period not to exceed sixty (60) days,
during which t ime the employee shall  complete a petit lon
for  recogni t ion of  su i tab i l i ty  in  accordance wi th  Sect ion
LLO of  th is  Ord inance.

Applicants. Applicants for employment whose employment is
prohibited under this Section shall  be immediately
withdrawn from consideration for such employment.

Volunteers. Volunteers who are prohibited under this
Sect ion shal l  not  be ut i l ized for  funct ions involv inq
contact with or control over chi l-dren.

Inadvertent Oqriseion of a Prohibitive Crime Over 10 Years
OId. When the Reservation Business Committee has
determined that an applicant for, or current employee in,
a ch i ld- re la ted posi t ion has inadver tent ly  and
unintentionally neglected to disclose a prohibitory
convict ion that is more than 10 years ol-d, the RBC may
grant a temporary exemption from the disquali f ication for
employment under this section, provided that such
applicant or employee must submit a petit ion for
recogni t ion of  su i tab i l i ty  pursuant  to  Sect ion l - l -0  of  th is
Ordinance within 60 days of the temporary exemption.

Section 108 Notice to ApplLcant. Eurplovee or Volunteer of
ed.r"ffiE=-io*tio'

Upon an adverse determination re$pecting an applicant or
employee under this Ordinance, such applicant or employee shall
immediately be notif ied in writ ing that an j.nvestigation has been
conducted pursuant to this Ordinance, of the general f indings of
that investigation, and of the adverse consequences of the
investigation for the applicant or employee's employment in the
af fected posi t ion.  Par t icu lar  invest igat ive f ind ings or  the
ident i f icat ion of  sources ehal I  not  be d isseminated to  the
applicant or employee at any t ime, nor at any t ime shall- an
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applicant or employee be permitted to obtain or to copy any of the
data gathered by an inveetigation undertaken under this Ordinance.
Notice which is sent to an applicant or employee pursuant to this
Section shall  inform the applicant or employee of the r ight to
appeal the determination made regarding their emplolrment in
aecordance wi th  the prov is ions of  Sect ion 109.

S e c t i o n  1 0 9 Riqht of Appeal

Upon receiv ing not i f icat ion pursuant  to  Sect ion l -08 of  th is
Ordinance, an applicant, employee or volunteer shall- be given the
opportunity to appeal an adverse decision made in their respect as
fo l l ows :

Current Erplowees. A current employee shaLI have the
right to grieve the adverse employment decision in the
manner prescribed under the applicable personnel policies
govern ing the af fected posi t ion.

Applicante or volunteers, An applicant or volunteer for
an affected posit ion who is denied employment or the
opportunity of service due to a determination made
pursuant to this Ordinance may appeal such determination
in a closed hearing before the Fond du Lac Executive
Director. The applicant or vol-unteer may be represented
in that hearing by an attorney or a lay representative.
The Executive Director may be assisted by any person who
is deemed to be necessary to the hearj.ng. During the
hearing, the applicant or volunteer shall  be informed of
the results of the baekground investigation conducted
under Section 105 of this Ordinance. The applicant or
volunteer may at this t ime be permitted to review such
documentation of the f indings of the investigation, and
may be not i f ied of  the i r  source,  but  shaI l  not  be a l lowed
to photocopy or otherwiee be availed of such
documentation. The applicant or volunteer shall  then be
given an opportunity to dispute the f indings of the
investigation or the relevance of the f indings to the
posit ion held or applied for, but must demonstrate that
the employment decision made in their respect has been
arbitrary or clearly erroneous. Following the hearing,
the Executive Director shalL inform the applicant or
volunteer of his or her concLusions, and whether the
applicant or volunteer shall  be reconsidered. The
decis ion of  the Execut ive Di rector  shal l  be f ina1,  except
that the applj-cant or volunteer may submit a petit ion for
Recognit ion of suitabiLity in accordance with section t- l-0
of  th is  Ord inance.

t .



Sect ion

t _ .

1X0 Reha"bil i tat ion of Individuale

Petit ion for Recoqnit lon of SuitabLIitv. Any individual
applicant, employee or volunteer who is otherwise
prohihited from employment under Section Lo7 of this
Ordinance shal l  have the r ight  to  submit  a  "Pet i t ion for
Recogni t ion of  Sui tab i l i ty  for  Employment  in  Chi ld-Related
Pos i t i ons , r r  t he  fo rm fo r  wh ich  i s  a t tached  to  th i s
Ordinance as Appendix A.

Review of  Pet i t , ion.  Upon complet ion of  the Pet i t ion,  the
appl icant ,  employee or  vo lunteer  shal I  submi t  the Pet i t ion
Lo the Division Director or the Human Resources Director,
who shalL evaluate the Petit ion in accordance with the
cr i ter ia  set  for th  under  subsect ion (c)  o f  th is  sect ion
and shall  make the appropriate recommendation to the
Reservat ion Business Commit tee in  Execut ive Session.

EvaluatLve Standarde in Reviewinq Petition. In reviewi.ng
a Pet i t ion for  Recogni t ion of  Sui tab i l i ty  under  th is
Ordj-nance, the f ol lowing evaluative criteria shal- l  be
app l i ed :

a. The prior conduct of the applicant, employee or
volunteer must be considered in l ight of the
fo l l ow ing  c r i t e r i a :

(1) The nature and serj-ousness of the conduct in
quest ion;

(2) The recency and circumstances surrounding the
conduct;

(3) The age of the individual at the t ime of the
conduct,.

(4) Societal condit ions that may have contributed
to the conduct;

(5) The probabil i ty of continued conduet of this
type,' and

(6)  The ind iv idual 's  commitment  to  rehabi l i ta t ion
and a change in this t)pe of behavior.

b .  Each case must  be evaluated on i ts  own mer i ts .  A l l
available information, both favorable and
unfavorabLe, must be considered and assessed in
terms of  accuracy,  completeness,  re levance,
ser iousness,  overa l l  s ign i f icance,  and how s imiJar
cases have been handled in the past.

c. The suitabi l" i ty evaluation must be undertaken in a
manner which ensures that placement of the
appl icant  or  employee in  the af fected posi t ion wi l l
not  create a r isk  to  others and wi l l  not  inh ib i t
other employees from performing their functions.

2 .


